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OECD Base Erosion & Profit Shifting
IMBEPS) Project

Action Plan published in July 2013
7 Interim reports published in Sept 2014

Series of discussion drafts and public
consultations

Engagement with stakeholders

Final reports published on 5 October 2015
Some further technical work remains
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q_.EAreas of Output

Aggressive Tax Planning
Transfer Pricing

Abuse of Tax Treaties
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q_.ECIassifications of the Reports

Classifications
Minimum Standard
*Common Approach

eBest Practice




18\ linimum Standards

Action 5: modified nexus approach & exchange of
Information on rulings

Action 6: Tax Treaty Abuse (further work in 2016)
Action 13: Country by Country Reporting

Action 14: Dispute Resolution




18roland & Minimum Standards

Domestic legislation:

-Country by Country Reporting (Action 13)

- Knowledge Development Box & the
Modified Nexus Approach (Action 5)

Exchange of rulings (Action 5)

Multilateral instrument for Actions 6 and 14




JaMultilateral Instrument (Action 15)

Negotiations commenced in November 2015
Open for signature by the end of 2016
Update global tax treaties simultaneously

Will look to implement:
Action 6 — Treaty Abuse
Action 7 — Permanent Establishment rules

Action 14 — Dispute Resolution
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q_.ECommon Approach

Action 2 — Hybrid Mismatches
Action 4 — Interest deductibility

Further technical work




e
q_,h_%est practice

Action 3 — CFC rules

Action 12 — Mandatory Disclosure
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q_,Erransfer Pricing Guidelines

Actions 8, 9 & 10
New chapters for OECD TP Guidelines
Domestic implementation

Direct effect for treaty based MAP and APA




1=, ransfer Pricing
Further work 2016/2017:

Hard to value intangibles

Low value-adding service
Transactional profit split method
Related party financial transactions

Interaction with Action 7 on PE
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1_ ther Actions

Action 1 — Digital Economy
Non-consensus options

Action 11 — Data on BEPS
Data analysis
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q_,EFuture Direction of BEPS Project

Commitment of OECD members and G20

Associates to extend cooperation on BEPS until
2020

Involvement of FTA including Large Business
Programme

Focus on Inclusive Framework




e

q_,EAnti-Tax Avoldance Directive (ATAD)

Proposed EU Directive
Six areas In total

Exit tax, GAAR, switchover rules — origins in
CCCTB proposals

Hybrids, interest deductibility and CFC — OECD
BEPS
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Agenda

* background and overview

 BEPS action 8-10: Aligning transfer pricing outcomes with value creation
* risk and capital
» Six step framework
» other value creation activities — OECD new guidelines

* what next?
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BEPS overview

BEPS (Base Erosion & Profit Shifting) is a result of a strong political will for more
transparency, cohesion and aligning profit recognition with substance

 the OECD was commissioned by the G20 in 2012

* they made public 15 "final reports"” corresponding to the 15 actions under BEPS
in October 2015

* these OECD recommendations range from new guidelines and requirements,
new minimum standards as well as common approaches and best practices

despite the term "final reports,” BEPS is still an on going process
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BEPS overview — The actions

Coherence Substance
02 Hybrid Mismatch 06 Preventing Tax Treaty
Arrangements Abuse
03 CEC Rules 07 Avoidance of PE Status
08 TP Aspects of

04 Interest deductions _
Intangibles

09 TP/ Risk and Capital
10 TP / Other High Risk
Transactions

05 Harmful Tax Practices

Transparency

11 Methodologies and Data
Analysis

12 Disclosure Rules

13 Transfer pricing
documentation and
country by country
reporting

14 Dispute Resolution

01 Digital Economy
15 Multilateral Instrument

© 2016 Grant Thornton UK LLP. All rights reserved.
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Presenter
Presentation Notes
OECD actions fell into three categories, coherence of global tax regimes, aligning substance with returns and transparency/disclosure 

Looking briefly at Actions 8-10 today which consider the substance of a transaction or relationship. 

Actions 8-10 are titled "Aligning Transfer Pricing Outcomes with Value Creation".  Final OECD report included revisions to July 2010 Guidelines.  

Action 8-10 report is over 190 pages in length – demonstrates both the complexity but also importance of this area in OECD's mind. 

The economic substance of a transaction or intra group relationship will determine the extent of the value created by the parties.  

The functions undertaken, assets owned and employed and the risks borne continue to be determining factors and pivotal to any TP analysis.  

OECD have remarked in their BEPS project that the legal agreements help inform the economic substance but are not determinative.  It is what you do!

Indeed, OECD retained the narrative that a transaction that lacks commercial reality can be disregarded for TP purposes.  



.

Action 8-10: Aligning transfer pricing outcomes
with value creation

« Action 9: risk and capital

accurate delineation of the actual transaction is fundamental: contracts are
reviewed against conduct

transfer pricing cannot be based on contractual arrangements that do not
reflect economic reality

legal ownership (intangibles) alone does not entitle profits
provision of funding alone: no more than a risk-free financial return

differences between anticipated and actual profits are allocated depending
on assumption of risk/functions that warrant a profit share

contractual allocations of risk are respected only when they are supported
by actual decision-making

six step framework to establish risk management or assumption.
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Presenter
Presentation Notes

Action 9 considers the contractual allocation of risks, the resulting allocation of profits to those risks and whether this corresponds to the activities actually carried out.  �
For intangibles, the guidance clarifies that legal ownership alone does not generate a right to the return that is generated by the intangible.  Other group companies performing functions such as controlling economic risks and contributing assets will be entitled to an appropriate return reflecting the value of their contributions.   Specific guidance also given on HTVI and cost contribution arrangements where tax authorities are (arguably) disadvantaged by "information asymmetries"

Key item addressed in Action 9 is the level of return due to the funding provided by a capital rich MNE group member.  Conclusion is that the appropriate return may be no more than a risk free return where the company undertakes little other activity.   Funding alone does not constitute assumption of risk and thus the right to a higher level of return.

Thus, under the new framework, if a 'cash box' entity has little control and management of risk, the risk will be allocated to the group entity performing such control functions.  Links also with Action 6 (treaty abuse), Action 4 (interest deductions) and CFC rules (action 3)

To help establish which entity is assuming and managing risk, a new 6 step framework has been suggested�
In summary, the revisions respond to the mandate to prevent inappropriate returns to
capital and misallocation of risk by encouraging thoroughness in determining the actual
arrangements between the associated enterprises so that pricing takes into account the
actual contributions of those parties, including risks actually assumed, and by authorising
the non-recognition of transactions which make no commercial sense.



Action 8-10: Aligning transfer pricing outcomes
with value creation

« Six step framework — analysis of risk in a comparability analysis:
« what are the significant economic risks?
* how is the risk contractually assumed?
« functional analysis
« contractual assumption of risk aligned with conduct and other facts

« does the party have control over the risk and financial capacity to assume
the risk?

e price transaction based on appropriate allocation of risk
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Presentation Notes
New six step framework for the analysis of risk in the OECD Guidelines (Chapter I, Section D).   Chapter I D is the approach to the comparability analysis in applying the arm's length principle.

"A functional analysis is incomplete unless the material risks assumed by each party have been identified and considered since tha actual assumption of risks would influence the prices and other conditions"  
The level and assumption of risk therefore are economically relevant transactions that can be significant in determining the outcome of a TP analysis.  New  Guidelines D1.2.1

Risk management not the same as assuming a risk.   These may be taken by different parties.

Financial capacity – if the entity assuming the risk does not have the financial capacity to cover the risk, then the risk 9for TP purposes) should be allocated in the FA to the entity which does have the financial capacity. 




Action 8-10: Aligning transfer pricing outcomes
with value creation

« Action 8: Transfer pricing aspects of intangibles:

e emphasis that entities will earn economic returns based on the value they
create through the assets used, risks borne and functions performed.

» applies to each aspect of an intangibles' life cycle — development,
enhancement, maintenance, protection and exploitation

« conduct "trumps" contract

« comparability adjustments are only required when the intangibles used are
unigue and valuable. Reliable comparables (internal or external CUPS) may
exist
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Presentation Notes
Action 8 – transfer pricing issues relating to transactions involving intangibles.  

OECD considers the misallocation of profits generated by valuable intangibles has contributed to BEPS outcomes�

In following slides, want to very briefly cover some specific items addressed by the OECD relating to value creation in multinational group sand introduced as part of Actions 8-10 in the revised Guidlelines




Action 8-10: Aligning transfer pricing outcomes
with value creation

 Hard to value intangibles

* hard to value intangibles covers intangibles for which (at the time of transfer
between associated enterprises), no reliable comparables exist, and
uncertainty around expected income derived from the intangible

 information asymmetry means its difficult for tax administration to evaluate
the reliability of information on pricing

o taxpayers must provide best estimate of valuation and implement a price
adjustment mechanism post transfer, unless evidence of unforeseeable
circumstances can be provided.
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Presentation Notes
HTVI – New section D.4 in Chapter I

Brought in to help rebalance information asymmetry between taxpayers and tax authorities with regards the valuation of intangibles where no reliable comparables exist.

Typical example would be the development of a new drug where the commercial success is highly uncertain.

Obligation on taxpayer to demonstrate and evidence that its analysis of prices on an ex-ante basis was based on reasonable assumptions and reliable based on information available at the time of the transaction.
Tax authority can use ex post evidence about financial outcomes and reprice transaction on this basis but NOT if taxpayers ex ante pricing assessment was reliable.

Helpful to have this new guidance but highlights onus on tax payers to document and demonstrate decision making process on an ex ante basis


.

Action 8-10: Aligning transfer pricing outcomes
with value creation

e Cost contribution arrangements (CCAS)

 CCAs are a method of sharing the costs and risks of developing, producing
or obtaining services, tangible or intangible assets.

* business can only participate to a CCA if there is reasonable expectation of
benefit from CCA activity

 contributions to CCA should not be measured as a cost if it is unlikely that
the cost will provide good representation of each participants' contribution.

 Low value adding (LVA) intra-group services
« elective, simplified approach for specific LVA intra-group services

* mark-up of 5% to be applied to LVA intra-group services, and does not
need to be justified by a benchmarking study

« examples of LVA include accounting and auditing activities, HR, account'-"fﬁ
“control, legal, tax and general admin p
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Presentation Notes
CCAs:
- the contribution amounts should be measured at the 'value' of the benefit, and not at cost – this can be tricky to value 


.

Action 8-10: Aligning transfer pricing outcomes
with value creation

e Cross border commodity transactions

« CUP method can be used for commodity transactions between associated
enterprises, with quoted or publicly available prices used as a reference to
determine the arm's length price

e recommendations that taxpayers document their price-setting policy for
commodity transactions to aid tax authorities in conducting informed
examinations

* new provisions introduced in relation to determining the pricing date for
commodity transactions, designed to prevent taxpayers from varying pricing
dates in contracts to give a tax advantage

o profit splits in the in the context of global value chains

» scope of work for 2016
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Presenter
Presentation Notes
Commodity transactions – New addition to Chapter 2.  

Clarifies existing guidance on application of CUP method.

Main change is new provision on determining pricing date.  OECD considered BEPS behaviours were creeping into business decisions. 

Profit Splits – watch this space.  WP6 currently considering.  Discussion Draft from OECD expected shortly.


What's next

BEPS actions 8-10:

« review functions and risks. Are these fully and fairly reflected in the transfer
pricing policies with regards value creation?

* restructure operations/management/control structures to demonstrate risk is
assumed in the desired territory

BEPS action 13:

* prepare:
* CDbCR (if size criteria are met)

» Masterfile (MF) and

» Local File (LF) documentation
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Presentation Notes

BEPS Actions 8-10:
Compare the terms of your contracts with the actual conduct of your businesses iwith regards to the value creation activities including how economic risk is managed. 

Document in detail the sale, transfer and licensing of intangibles and the pricing methodology applied to support the arm’s length nature of the transaction.

Review existing CCAs/cost sharing arrangements to assess how the contributions of participants and the operation of the CCA compare with the new guidance.
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Survey Results: BEPS Action 13 Timing Issues on Implementation of Master

File /Local File/CbCR by Tax Authorities (5 May 2016)

1. Dpes your country have
legi=lation requiring Master
FilelLocal File [MFILF]
documentation For calendar 2016

vear ends? IF so, will the Full OECD
master fFile contents [as per Annex
1to the BEPS action 13 report] For
the whole group be required?

es, France has had MALF requirernent
zince 2000, including ruling disclosure
requirements for LF. Howewer the

2_IF the parent iz in a country that brings
in MFILF later than vour country, is 1t an
acceptable excuse that the subsidiary
has not got all the MF information in its
power or possession. and therefore
cannot complete the MF?

3. Does vour country have CbCR For
calendar 2016 year ends? If the parent
iz in a country that requires CbCR later
than vour country. will your country
require a]=<full* CbCR For the whole
group or b] only information From vour
local entity and any entities below it?

At this stage, full CbCR for the whole group is
expected. However the explanatory guidance
For the new laws has not vet been released and

1 April 2006, The LK, tax authority will
expect to zee the Full MF, including
unilateral &F&s in other countries.

France v v dizclosure is currently limited to “rulings ® Mo, as MALF has been spplied in domestic laws. we tote that generally in a transitional period
and AP Az that might affect profits of the zome flexibility and lower requirements may be
Frenich subsidiary”. acceptable in the First vear.
Poszibly not. The German tax authority would
want ta see the Full picture, but the legal basis for
providing inforrnation outside the jurisdiction of . .
. . Mo, however CbCR iz currently the subject of
Germany v v Mo the German cormpanty is shaky, particularly ) B N !
o . . dizcussion with the Gerrnan tax authority,
where it iz not directly relevant For testing the
trarmzfer prices for transactions with the Gerrman
cornpariy’
Yes. Irizh regulations provide that where the
Mo requiremnent Far 2006, Irish TP rules ultirnate parent entity is not required to submit a
spnlac:ifi.c:ally reference the OECD . Possibly, although exchange of infarmation ChCRH. the Irish entiby must Fi.le an eguivalent
guidelines, therefore Irizh TP rules will be o . : CBCF with rezpect ta the period. Guidance on
Ireland v v . provizions would likely be used to find the i L .
updated whern the DECD izzues new TP imFarmation amather e what such egquivalent report will include i1z vet
guidelines, and the Irish tax authority will ¥ to be releazed, but in all likelibood it will
expect to zee the Full MMELF . include inforrmation on the Irish entity and
below.
Yes, although the R will require information
There are propozed changes in the from the local entity and below onlw (but this (s
United Kingdom v v 5P o 4 provizions would likelu be used to find the R Rany!

inforrmation another way.

have to find CbC information For part of the
group]. “Whether a light touch can be applied
For this First vear is vet to be confirmed b
H1RC.

© 2016 Grant Thornton UK LLP. All rights reserved.
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Ireland’s ongoing approach to changing global tax
environment

* evolving Irish tax system and suite of Irish IP
Incentives

— standard 12.5% CT rate - 2003

— R&D tax credit — 2004

— Intangible asset relief — 2009

— manufacturing relief expired - 2010
— knowledge development box — 2015

i 2NN
— expanding DTA network iﬂ - é;s\‘a;
- |'|¢ 7

e from 45 to c70 in ten years Y
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Ireland’s tax treaty network

| Tax Treaty Not Yet in Force
| Tax Treaty Ratified in Finance Bill
| Tax Treaty in Force

Infoermation Exchange Agreement

© 2016 Grant Thornton Ireland. All rights reserved. ; ; G I taX ° GrantThornton ‘ An instinct for growth’



Reaction to BEPS actions 8-10

e taxpayer reactions
— shifting of IP away from haven jurisdictions
— bringing IP onshore
— enhancing substance in Irish operations -

DEMPE
e Development Protection
* Enhancement Exploitation
« Maintenance k;a""”-*%ﬁ\j N
VN9 V4
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Ireland’s reaction to BEPS initiatives generally

o department of Finance reaction
— eliminating IRNRs — 2020
— intro of CbCR wef. 2016
— evolving Irish IP regime

o future

— adoption of New TP guidelines — timing
uncertain — possibly 2017, wef 2018

« how to implement? 87 % \ !
\
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Action 13: transfer pricing documentation and CbCR

Master File

High level information about the
MNC'’s business, transfer pricing
policies and agreements with tax
authorities in a single document
available to all tax authorities
where the MNC has operations.

Local File

Detailed information about the
local business including related
party payments and receipts for

products, services, royalties, ) /
interest etc. \; P /
P
N - b
e

An instinct for growth’
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Action 13: CbCR

Ly
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Timing: When do the CBRC requirement start?

» first CbC Reports are to be filed for MNE fiscal years beginning on or

after 1 January 2016

« MNEs have one year from the fiscal year-end to file the CbC report

« for MNEs with a fiscal year ending on a date other than 31 December,
the first CbC report would be filed in 2018 (12 months after the close of
the relevant MNE fiscal year) and would report on the MNE’s group’s

first fiscal year beginning after 1 January 2016

© 2016 Grant Thornton Ireland. All rights reserve d.
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Current state CbCR readiness
High level data and technology readiness assessment

Data readiness assessment

* review current IT landscape and identify potential data sources

identify what data is present in the organization’s data warehouse
benchmark the environment’s complexity to determine the most
appropriate solution for gathering, transforming and reporting on the CbC
reporting data

Tools and technology assessment

» understand existing technology environment for extracting and gathering source
data, analyzing and transforming data and consolidating and reporting for
similar purposes

e compare new requirements to current technology

- analyze and recommend alternatives or incremental approache: ,fﬁf*t qu ology /
and reporting tools and processes (3 "'/@1-
SN

"."
h
==

v <

L
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In a nutshell
Master File/Local File

* intentis to provide transparency to tax authorities
* master file information can be submitted as a whole or by business line:
— consistency with CbC Report if submitted as a whole

— multiple master files to be maintained if done by business line

» consistency between master file, local file and CbC report is key

Falou ™\ \ , 7
A% ¢

e P4
QO
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Other developments

* new Interest deductibility rules (BEPS 4)
« multilateral Instrument
— limitation on benefits — treaty abuse (BEPS 6)

— permanent Establishment rules (BEPS 7) — fragmentation,
commissionaires, contract splitting

 EU anti-BEPS Directive

« EU CbCR Transparency Directive
 EU lllegal State Aid Cases — Apple Inc.
 new APA Programme

: : : LTI
 director's compliance statements rﬁg’,’.%\x f 5 .©
/ 0 \_.f‘
. CCCTB k88 7.
NS 4
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Summary

e uncertainty as to how Ireland will implement actions 8-10
e Inconsistency already in pace of implementation globally
e environment of increased exchange of information

 significant increase in documentation requirements (TP /
CbCR)

— pressure on resources of tax departments

ftll’?f;:’;rr [ \\\ I; f
T v * LI
H{ ) V4,
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